





5.5  Addressing Health Concerns / Issues

5.51 In some instances a SOGIESC applicant
may have health issues (physical and
mental health) that could be included
as part of their claims. In some
instances, persecution on the basis of
their SOGIESC may include the denial
of medical treatment for serious health
conditions. In other instance, individuals
may be persecuted on the basis of their
underlying health condition. By way
of example, many countries continue
to stigmatise and discriminate against
individuals who are living with HIV. Such
discrimination may be exacerbated when
an individual identifies as LGBTQIA+.
Legal representatives should ask open-
ended questions to LGBTQIA+ clients
about whether they have any physical or
psychological health conditions and to not
make any assumptions about their health.






5.6

5.6.1

5.6.2

N/

5.71

Marriage and Children

The fact that an applicant is married,

was married or has children is not
inconsistent with LGBTQIA+ claims. Some
LGBTQIA+ people are aware of their sexual
orientation or gender identity from a very
early age, while others are not aware until
later in life. LGBTQIA+ applicants may
marry due to societal norms or to meet
cultural, religious or family expectations,
or to avoid violence and persecution.””
Individuals who know they are LGBTIQA+
may also choose to conceive children in
ways known to them. Individuals who
know they are LGBTIQA+ may also choose
to conceive children in ways known to
them.

Notwithstanding the above, in RACS’
experience a marriage can raise issues

of credibility for decision makers. Where
applicants have been married and/or

had children, it will be appropriate for
legal representatives to ask questions
surrounding the reasons for the marriage.
In some instances, an applicant may
have married because they are bisexual.
Alternatively, it could be that they were
forced into the marriage, or felt obligated
to marry due to societal expectations,

or in an attempt to conform, or avoid
violence and persecution. These reasons
should be explored in a sensitive way with
the applicant and included in the witness
statement.

Addressing Sur Place Claims

As discussed in section 4.5 above, some
applicants may not have previously
identified themselves as LGBTQIA+
before their arrival in Australia, or may
have consciously decided not to act

on their sexual orientation or gender
identity in their country of origin. Their
fear of persecution may thus arise or find
expression after they arrive in Australia,
giving rise to a sur place claim.

5.7.2

5.8

5.8.1

5.8.2

According to DOHA’s guidelines, sur place
claims relating to conduct in Australia
should only be considered where decision
makers are satisfied that it was not

for the sole purpose of strengthening
claims.®? |t is important, however, that
such claims be explored in the client
interview for the purposes of statement
taking.

Corroborative Evidence and
Documentation.

Where possible, legal representatives
should discuss the various types of
evidence which could be produced to
support aspects of their case, including
evidence to establish SOGIESC and a
‘well-founded fear of persecution’.

Establishing diverse SOGIESC

While self-identification as an LGBTQIA+
person, should be taken as an indication
of the applicant’s SOGIESC, it is
nonetheless beneficial for applicants

to provide (where practicable) evidence

of their SOGIESC and fear of harm.

Appropriate types of evidence might

include:

* Evidence of past relationships where
appropriate (and not containing highly
sensitive personal information), for
example, marriage certificates, social
media, couples’ photos, family videos,
text messages, emails.

* Evidence of involvement or
participation in the LGBTQIA+
community (i.e. social media posts,
photos at events, participation letters
from organisations.

» Psychologist reports, if the person
has experienced mental health issues
due to their SOGIESC, or persecution
based on SOGIESC grounds.

* Witness statements from partners,
friends, family, employers, educators
etc. who can corroborate claims of
SOGIESC and/or fears of harm on the
basis of SOGIESC.1%

* Media reports and articles.



5.8.3

5.8.4

DL

5.8.6

Applicants should never be expected or
asked by their representatives to bring in
documentary or photographic evidence
of intimate acts or messages.** Moreover,
although not a common practice in
Australia, medical testing of an applicant
in an attempt to determine their SOGIESC
should never be used as evidence

to support claims. This is especially
important for people whose claims are
based on sex characteristics, including
intersex variations.

Applicants who are able to provide
documentary evidence such as psychology
reports (if relevant), credible recounts of
their realisation of their diverse sexual
orientation and/gender identity, and
witness evidence from credible sources
such as partners / family members are
more likely to have their claim succeed.'®®
Moreover, AAT case law trends suggest
that applicants who are able to establish
a lack of state protection due to their
SOGIESC, through corroborating evidence,
are frequently granted protection visas.'°®

Applicants who are not open about

their SOGIESC will not, however, be

in a position to provide corroborative
evidence. A lack of corroborative
evidence, or knowledge about LGBTQIA+
organisations or groups, should not lead
to the conclusion that the applicant’s
claims are unfounded. As the DOHA
guidelines note ‘the ability to provide

a witness is only afforded to those
applicants who are ‘out’ about their
gender identity or sexual orientation.
Therefore, applicants who are not ‘out’
can experience bias in this regard.™’
Notwithstanding this, in RACS’ experience
a failure to provide corroborative evidence
is likely to adversely affect SOGIESC
claims.’08

Evidencing ‘Well-founded Fear’ of
Persecution

Establishing a ‘well-founded fear’ of
persecution involves satisfying both
a subjective and objective element.

5.8.7

5.8.8

As noted above, the definition will be
satisfied if an applicant can show genuine
fear founded upon a ‘real chance’ of
persecution for a Convention stipulated
reason (see section 4 above for further
discussion). Relevantly, under Australian
Law there must be a ‘state of mind -
fear of being persecuted — and a basis
— well-founded - for that fear™® In the
circumstances, LGBTQIA+ applicants
generally are expected to offer both
“subjectively genuine” and “objectively
reasonable” components as evidence of
such persecution.

The subject element of ‘well-founded
fear’ will typically be demonstrated
through the applicant’s witness
statements and oral testimony at the
Department interview. However, as noted
above, this can often be challenging

for LGBTQIA+ applicants who are

often unable to provide corroborative
evidence (outside their own testimony)

to substantiate their subjective fear of
persecution, especially where persecution
is at the hands of family members or
authorities in their country of origin. A
lack of corroborative subjective evidence
should not, however, prejudice an
applicant’s testimony per se. The relevant
question for decision makers is whether
the applicant has a present fear of a risk
of harm in the reasonably foreseeable
future.® As noted above, this requires the
applicant to demonstrate a ‘real chance’
of future harm.™

While demonstrating past harm is not

a prerequisite to determining refugee
status, evidence of past persecution
provides support for the conclusion that
the applicant’s claimed fear is well-
founded."™ This presumption can be
rebutted, however, if sufficient evidence
demonstrates that there has been a
fundamental change in circumstances,

or that an applicant could reasonably
relocate to another part of the country of
origin.™ An applicant does not, however,
have to show past persecution in order to
demonstrate a well-founded fear of being
persecuted.™



5.8.9

5.8.10

The objective element to a ‘well-founded
fear’ requires that there must also be a
factual or objective basis for that fear."®
This will usually involve consideration

of general information about conditions
in an applicant’s country of origin (see
section below on ‘Country of Origin
Information’) as well as an assessment
of the applicant’s own claims in light

of any material provided in support of
such claims."® Where country conditions
show a pattern or practice of persecuting
LGBTQIA+ people, the objective test will
usually be satisfied.

A lack of country information should
not, however, lead to a conclusion

that an applicant was not subjected to
persecution.” For instance, evidence of
systematic persecution may exist but
country of origin information evidencing
such persecution may not be readily
available to decision makers for the
reasons outlined below.

5.8.11

5.8.12

5.8.13

Country of Origin Information

Country of Origin Information (COI) on the
persecution and systematic discrimination
of LGBTQIA+ people in many countries
of origin is often limited or unavailable
for a number of reason, including the
absence of visible and public LGBTQIA+
community groups or other NGOs in

the region, as well as constraints on

the ability of such groups to gather and
distribute information in an oppressive
environment® It has been noted that the
availability of COIl about the treatment

of bisexual women and lesbians, as

well as the claims of transgender, non-
binary persons and asylum seekers with
diverse sex characteristics, is particularly
inadequate.”™ Further ‘“failings’ of COI
relating to the treatment of LGBTQIA+
people have been observed, including
factually inaccurate, out-of-date and
inconsistent information.™®

DOHA explicitly recognises in its

practice guidelines that ‘the absence of
information should not automatically
lead to a conclusion that the applicant’s
claim is unfounded, or that there is no
real chance of persecution or real risk of
significant harm of LGBTQIA+ individuals
in that country." UNHCR stresses that in
these circumstances where there is a lack
of COI, the decision maker will have to
rely on the applicant’s statements alone
to determine cases.'??

Where there is a lack of country of origin
information, legal representatives should
discuss whether the applicant is able to
obtain statements from individuals living
within the country of origin who they

feel comfortable to approach and can
corroborate the perception of risk of harm
on the basis of their SOGIESC.






6.1

6.1.1

Pre-Interview Advice Preparation

6.1.3 Key Recommendations for pre-interview

preparation:

Once an applicant has received notice

of their scheduled interview with the O
Department, it is important that their

legal representatives provide them with

pre-interview advice on how to prepare

for, and what to expect at the interview.

In RACS consultations many participants O
expressed concern over the lack of

preparation and information provided

to them prior to the interview by their

representatives. O

Whilst there is no one-size fits all
approach to preparing LGBTQIA+
applicants for their interview with

the Department, it is important that
representatives provide applicants with
sufficient information to allow them to
navigate safely through the process. This
includes not only reassuring them that
you will be present to help navigate them O
through any challenges that might arise
during the interview, but drawing to their
attention some of the challenges in their
case, and the types of questions that may
be asked of them during the interview.

In RACS consultations, participants
whose legal representatives provided this
information in advance of the interview
felt that such preparation made the

interview process less traumatising. O
\

O

O

Explain the importance of the
Department interview in terms of
putting forward relevant information
and evidence in support of their
SOGIESC claims.

Provide a general overview of the
structure of the interview and types of
questions that the interviewer might
ask them (see below).

Legal representatives should reassure
applicants that they will be present
to assist them should the interviewer
ask any inappropriate questions, and
to explain that they should not feel
pressured to guess the answer to a
question if they don’t know, or can’t
remember. Rehearse what to do if
clients feel overwhelmed and cannot
proceed during the interview.

Help identify aspects of the process
that be stressful for the client and
may trigger trauma responses.
Consider/discuss strategies that

the client might use to help them
remain in control and manage any
stress they feel before or during the
interview. Consider referring the client
to support services, where necessary,
prior to the interview.

Provide a general overview of the
structure of the interview and types of
questions that the interviewer might
ask them (see below).

Undertake a consistency check with
all available material, and provide

the applicant with an opportunity

to put forward any further relevant
information/evidence in support of
their claims. See section 5.3 above.
Where applicable, legal
representatives should address
identity document concerns,
inconsistencies and further evidence
by way of a supplementary statement
in advance of the Department
interview.”®



6.2

6.2.1

6.2.2

O The Department may ask questions
about international money transfers
the applicant may have made or
received. The fact that an applicant
may have transferred money or
received money is generally not a
problem, but may present problems
if they have transferred money
to someone or a place that is
inconsistent with information they
have provided to the department. It is
important, however, to address these
issues in advance of the interview.

If inconsistencies are not addressed
they can be result in an adverse
credibility finding.

O Discuss the likely concerns the
Department will have with their case
and the county information that may
be put to the applicant to corroborate
these concerns.

O Discuss the applicant’s rights and
obligations during the interview.

In particular, Applicant’s should

be reassured of their right to
confidentiality during the interview
process, to raise any issues with the
interpreter at any point during the
interview, and to ask for break(s) if
needed.

Appropriate lines of enquiry for
LGBTQIA+ claims

To assist applicants better prepare

for the Department interview, legal
representatives should provide a general
overview of the topics and appropriate (as
well as inappropriate) lines of enquiry.

Drawing on RACS’ experience as well as
the UNHCR’s SOGI and Departmental
Guidelines™*, these might include the
following areas:

Self-identification: If a client self
identifies as an LGBTQIA+ person, this
should be taken as an indication of the
applicant’s SOGIESC. However, where

an applicant does not readily identify as
LGBTQIA+, a decision maker should not,
on this basis alone, make a determination
against the applicant. There may be a
social or cultural background or other

reasons for this. It is important that
applicants are aware of this and legal
representatives should prepare the
applicant to explain any challenges they
have or had in relation to their self-
identification.

Childhood Experiences: Some applicants
come to understand their aspects of their
identity early in their childhood. When
relevant, decision makers may probe

the applicant’s experiences of feeling
“different” during their childhood. In
addition, applicants may have grown up in
cultures where their SOGIESC is shameful
or taboo resulting in experiences of
disapproval, causing them to feel shame,
stigmatization or isolation. Exploration

of these feelings and experiences may

be helpful in establishing an applicant’s
identification as LGBTQIA+.

Self-realisation: The concept of “coming
out” is largely a Western concept, but
may broadly be said to relate to the
applicants coming to terms with their
own SOGIESC, or the communication of
their SOGIESC to others, or both. Each of
these elements is relevant as a person
may identify LGBTQIA+ for a long time
before expressing it to other people.®
Questions about “coming out” or self-
realization processes may be a useful
way for decision makers to find out more
about the applicant’s SOGIESC, including
their experiences in their country of origin
and country of asylum. Unlike sexual
orientation and gender identity, intersex
people will typically find out about their
intersex variation from their parents or a
doctor either in childhood or later in life.2®
The concept of “coming out” is therefore
not applicable to people with intersex
variation.

Gender Transition (where appropriate):
Questions about gender transition and
other related aspects of transgender and
gender diverse claims may be asked by
decision makers in the process of the
interview. It is important to note, however,
that choosing not to undertake transition
only but only legal or social transition
does not nullify protection claims for



transgender and gender diverse people
based on their gender identity, as gender
identity is not contingent on medical or
indeed physical changes.

Family Relationships including Marriage:
Applicants may not have disclosed their
SOGIESC to family members due to fears
of harm or abuse. Although applicants
may be married, divorced and/or may
have children, this is not inconsistent
with their claims. If such circumstances
raise issues of credibility, decision makers
may ask questions about reasons for the
marriage — which could be because, for
instance, the applicant is bisexual, or was
forced into the marriage, or felt obligated
to marry due to social, family or religious
expectations.

Romantic and Sexual Relationships:
Romantic and sexual relationships,
including relationships the applicant
hopes to have in the future, may form
part of their narrative. It is important to
note, however, that a lack of romantic
or sexual relationships should not

be construed as inconsistent with

identification as LGBTQIA+. The personal
nature of this area of questioning may
mean that an applicant will be reluctant
to discuss it in an interview setting.
While the interviewer may ask general
questions about a person’s relationship
(such as when it began or why it ended)
it is inappropriate for the interviewer

to ask the applicant to provide details
about their sexual behaviour. Indeed,
DOHA stresses that a close questioning of
romantic and sexual relationships is not
necessary and is inappropriate.’

Community Relationships: It is common
for decision makers to ask questions
about the applicant’s involvement with
LGBTQIA+ groups within the country of
origin and/or asylum. It is important to
note that lack of awareness of LGBTQIA+
organisations, events or interaction within
the LGBTQIA+ community is not indicative
of the applicant’s lack of credibility, as

it may be the result of the applicant not
having been open about their SOGIESC
and/or other factors.””® Questioning around
an applicant’s familiarity with LGBTQIA+
organisations, issues or venues may



only be appropriate if that information

is raised by the applicant in their

claims and require exploration It is not
appropriate to make assumptions about
what an applicant should know based

on stereotypical assumptions about their
SOGIESC

Third Country Considerations: When
establishing the credibility of claims
relating to SOGIESC, it may also be
appropriate for decision makers to
enquire about the applicant’s experiences
in countries other than their country of
origin, and why they chose not to resettle
there, if relevant. This might also include
discussion about any discrimination or
harm they experienced on the basis of
their SOGIESC.

Religion: Decision makers may also explore
an applicant’s views on the relationship
between their religious beliefs and their
SOGIESC. Where the applicant’s personal
identity is connected with their faith,
religion and/or beliefs, it may be helpful
for decision makers to examine this as

an additional narrative about their sexual
orientation or gender identity. As UNCHR
notes, the influence of religion in the lives
of LGBTQIA+ persons “can be complex,
dynamic, and a source of ambivalence.”™®
This is particularly so, when individuals feel
that their religious beliefs or community
expectations conflict with, for instance,
their sexual orientation, gender identity
and/or gender expression.




ANNEXURE A -
DEFINITIONS AND
KEY TERMS

* We note that this Glossary of terms is not an exhaustive list of
relevant terminology and should be relied upon as such.

TERM DEFINITION

Asexual A person who does not experience sexual attraction to others

Bisexual Biphobia (sometimes referred to as monosexism) is prejudice, fear or
hatred directed toward bisexual people. It can include making jokes or
comments based on myths and stereotypes that seek to undermine
the legitimacy of bisexual identity, like “bisexuality is a phase”. Biphobia
occurs both within and outside of the LGBTQIA+ community.

Brotherboy A term used by Aboriginal and Torres Strait Islander people to describe
gender diverse people that have a male spirit and take on male roles
within the community. Brotherboys have a strong sense of their cultural
identity. A person may or may not also identify as transgender.

Cisgender A person whose gender identity matches their sex assigned at birth.

ofe] Country of Origin Information

‘Coming out’

A term used to describe a person’s disclosure of their sexual orientation
or gender identity to others. This can occur over a period of months,
years or a life time, and is not restricted to the process of disclosing
your SOGIESC to others when you first recognise your own identity. It is
also in many instances an ongoing process. For instance, an individual
may have ‘come out’ to their close friends, but members of their family,
or vice versa.

DOHA Department of Home Affairs

Endosex People whose sex characteristics meet medical and social norms for
typically ‘male’ or ‘female’ bodies.

Gay Although usually used to describe men who have an attraction to other

men, can be used as an umbrella term to describe both men and
women who are attracted to the same gender.
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Gender

The way in which a person identifies or expresses their masculine or
feminine characteristics. A person’s gender identity or gender expression
is not always exclusively male or female and may change over time.

Gender diverse

The extent to which a person’s gender identity, role, or expression
differs from the cultural norms prescribed for people of a particular

sex. This term is becoming more popular as a way to describe people
without reference to a particular cultural norm, in a manner that is more
affirming and potentially less stigmatizing than gender nonconformity

Gender expression

The way in which a person externally expresses their gender or how they
are perceived by others.

Gender identity

A person’s deeply held internal and individual feeling of gender.

Homophobia

Homophobia includes a range of negative attitudes and feelings toward
same-sex sexual orientation, or people who identify or are perceived as
being gay, lesbian, or bisexual. It can be expressed in a variety of ways,
including antipathy, contempt, prejudice, aversion, dislike, hatred and
fear. Homophobia can lead to actions and laws that result in LGBTQIA+
people suffering serious and/or significant harm.

Intersex People who are born with genetic, hormonal or physical sex
characteristics that do not conform to medical norms for ‘male’ or
‘female’ bodies. Intersex people have a diversity of bodies and identities.

Lesbian Term used almost exclusively to refer to women who have an attraction
to other women and the term “gay”.

LGBTQIA+ The acronym for the broader diverse SOGIESC identifying community

meaning Lesbian, Gay, Bisexual, Transgender, Questioning/Queer,
Intersex, Asexual, and Plus to reflect the never ending spectrum of
diverse gender identity and sexuality. Other acronyms and umbrella
terms may also be used such as LGBTI, LGBTIQ+.

Misgendering

An occurrence where a person is described or addressed using language
that does not match their gender identity. This can include the incorrect
use of pronouns (she/he/they), familial titles (father, sister, uncle) and, at
times, other words that traditionally have gendered applications (pretty,
handsome, etc.). It is best to ask a person, at a relevant moment, what
words they like to use.

Non-binary

Individuals who do not identify as male or female, and/or who otherwise
identify outside the gender binary ‘norm’ of men and women. This is
sometimes shortened to N.B. or “enby”. Other terms used to express
non-binary gender identity outside masculine and/or feminine gender
norms include “gender non-conforming”, “genderqueer” and “gender
fluid”.

NGO

Non-government organisation

Pansexual

Pansexuality is the romantic, emotional, and/or sexual attraction to
people regardless of their gender. Like everyone else, pansexual people
may be attracted to some people and not others, but the gender of
the person does not matter. People of any gender identity can and do
identify as pansexual.
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Sex characteristics

A person’s primary and secondary sex characteristics, for example an
individual’s sex chromosomes, hormones, reproductive organs, genitals,
and breast and hair development.

Sexual orientation

A person’s romantic or sexual attraction to another person, including,
amongst others, the following: heterosexual, gay, lesbian, bisexual,
pansexual, asexual or same-sex attracted

SGD Sexually and Gender Diverse

SGN Sexual and Gender Non-Conforming.

Sistergirl Sistergirl is a term used by Aboriginal and Torres Strait Islander people
to describe gender diverse people that have a female spirit and take on
female roles within the community. Including looking after children and
family. Many Sistergirls live a traditional lifestyle and have strong cultural
backgrounds. They may or may not also identify as ‘trans’.

SOGIESC Sexual orientation, gender identity, gender expression and sex

characteristics

SOGIESC Rights

Ensuring the equal application of human rights to everyone regardless of
an individual’'s sexual orientation, gender identity and expression and sex
characteristics.

SOGIESCI Sexual orientation, gender identity, gender expression, sex
characteristics and intersex variation
TGD Transgender and gender diverse

Transphobia

A fear, hatred or intolerance of people of who are transgender, or
perceived to be transgender that often leads to discriminatory behaviour
or abuse.

Transition Transition may involve social, medical and/or legal processes to affirm a
person’s gender identity.

UNHCR United Nations High Commissioner for Refugees

Androgynous A person who does not exclusively identify as male or female,

irrespective of physical sex.

Gender Queer

Individuals whose gender identity and/or expression fall outside the
gender binary of male and female. These individuals may identify their
gender somewhere between male or female or entirely outside those
categories.
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INAPPROPRIATE TERMINOLOGY /
TERMS TO AVOID

Cross-dressing

is term commonly used in the West to describe a form of gender
expression for individuals who dress in clothing typically worn by or
associated with another gender but who typically have no intent to live
full-time as the other gender. The term “cross-dresser” was used in place
of the older term “transvestite”, which is now regarded as derogatory.

Homosexual

The term “is often used as the broad definition of someone who identifies
as same-sex attracted, most commonly, gay or lesbian. This term has fallen
out of favour with many people in the LGBTQIA+ community, and may be
considered offensive due to its use as a perceived psychiatric disorder for
which people were often subject to ‘therapies’. In the circumstances, one
should avoid using this term.

Transexual

This is an older term that was used to describe transgender people and is
no longer considered appropriate much like “homosexuality”
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24 St Kilda Legal Service, LGBTIQ+ Inclusive Practices Toolkit For
Community Legal Centres, June 2020, 6.
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7St Kilda Legal Service, above n 2 6.
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for the Treatment and Rehabilitation of Torture and Trauma Survivors
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https:/www.apa.org/topics/trauma
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LGBTQIA+ Inclusive Practice Toolkit for Community Legal Centres 11.
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Substance Abuse and Mental Health Services Administration (2014).

22 These core principles are based on information provided to RACS’
in its consultations with STARTTS, and training provided by Anne
Mainsbridge as a friend of STARTTS.
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consist of emails, texts, videos, chat transcripts, phone records, social
media, photographs or statements from relevant past/present partners.
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about his sexuality in Australia. This has been further emphasised by
his partner’s strong wish to also keep his sexuality secret from the
community.”

s See for example 1504524 (Refugee) [2017] AATA 2212; 1504524 (Refugee)
[2017] AATA 2212; 1711688 (Refugee) [2021] AATA 2062; 1713126 (Refugee)
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